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33ntteb States Court of Appeals 

Foe the Disteict of Columbia Ciecuit 


No. 9775 


Safeway Stoees, Inc., a Maryland Corporation, 

Appellant, 


vs. 

William E. Reynolds, 
Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

On October 8, 1948 a special appeal was allowed by this 
Court to the United States District Court for the District 
of Columbia from an order requiring the appellant to per¬ 
mit the appellee to inspect and copy appellee’s statement 
of the accident furnished to the appellant’s representatives. 

The District Court has jurisdiction under Title II, Sec¬ 
tion 306, D. C. Code, 1940. 

This Court has jurisdiction under Title 17, Section 101, 
D. C. Code, 1940. 
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STATEMENT OF CASE 

The appellant in this case was the defendant below and 
the appellee was the plaintiff below and all references 
hereafter to the parties will be as to plaintiff or defendant. 

On the 13th day of March, 1947, the plaintiff filed a Bill 
of Complaint for damages for personal injuries caused by 
a fall, on the premises of the defendant, by reason of the 
alleged negligence and carelessness of the defendant in 
failing to keep its floor in a reasonably safe condition and 
in negligently permitting slippery debris to be and remain 
on the floor of said premises. An answer was filed on 
behalf of the defendant admitting that it owned and oper¬ 
ated a store as alleged and that plaintiff was a customer 
in that store, but denied that plaintiff was injured by 
reason of any act or acts of the defendant, its agents or 
employees. 

Thereafter a motion, under Buie 34 of the Federal Rules 
of Civil Procedure, was filed on behalf of the plaintiff to 
require the defendant to produce for inspection and copy¬ 
ing a written statement signed by the plaintiff (App. 4A). 
The record discloses that the accident occurred on the 26th 
day of September, 1945 and that on the 10th day of October, 
1945 plaintiff gave the statement in question to an attorney 
who was employed by the insurer of the defendant. No 
affidavit or any other paper or information vras submitted 
to the Court to show cause for the production of the 
statement. 

The Court, after taking the matter under advisement, 
signed an order granting plaintiffs motion and directed 
the defendant to permit the inspection and copying of 
plaintiff’s statement of the accident which was furnished 
to the defendant’s representatives. 
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RULE INVOLVED 

Rule 34 of the Federal Rules of Civil Procedure is 
involved and pertinent to a decision in this case: 

“Upon motion of any party showing good cause 
therefor and upon notice to all other parties, and 
subject to the provisions of Rule 30 (b), the court in 
which an an action is pending may (1) order any party 
to produce and permit the inspection and copying or 
photographing, by or on behalf of the moving party, 
of any designated documents, papers, books, accounts,, 
letters, photographs, objects, or tangible things, not 
privileged, which constitute or contain evidence relat¬ 
ing to any of the matters within the scope of the exam¬ 
ination permitted by Rule 26 (b) and which are in his 
possession, custody, or control; or (2) order any party 
to permit entry upon designated land or other property 
in his possession or control for the purpose of inspect¬ 
ing, measuring, surveying, or photographing the prop¬ 
erty or any designated object or operation thereon 
within the scope of the examination permitted by Rule 
26 (b). The order shall specify the time, place, and 
manner of making the inspection and taking the copies 
and photographs and may prescribe such terms and 
conditions as are just.” 

STATEMENT OF POINTS 

The Court erred in ordering the defendant to permit the 
plaintiff to inspect and copy plaintiff’s statement of the 
accident which he furnished to the defendant’s representa¬ 
tives. 


SUMMARY OF ARGUMENT 

The statement of the plaintiff does not contain evidence 
material to any matter involved in this action and could 
only be used for the purpose of affecting the credibility of 
plaintiff and as such is not within the Rule. 
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The record does not disclose that the plaintiff has shown 
any cause, good or otherwise, for the production of this 
statement. 


ARGUMENT 

This is an ordinary damage case in which the defendant 
is protected by insurance and after the accident occurred 
contact was made with the injured person by an attorney 
in the employ of the insurance carrier. Plaintiff gave this 
attorney a statement on the 10th day of October, 1945, two 
weeks after the accident occurred. There is nothing in the 
record to indicate that any duress or fraud was practiced 
upon the plaintiff in order to obtain this statement, and we 
must assume that it was freely given. The insurance car¬ 
rier had the right to investigate this accident and to obtain 
any statements that might be of some value in its defense 
to any action that might be filed. Its only purpose would 
be for cross-examination of the plaintiff in the event that 
his testimony at the trial was substantially at variance with 
the statement given to the insurance carrier. 

The plaintiff has filed its motion under Rule 34 and has 
requested an order, apparently as a matter of right, to re¬ 
quire the defendant to turn over this statement to the 
plaintiff. There is nothing in the record to indicate why 
the plaintiff cannot, at this time, give a similar statement 
to his own counsel. The statement itself could not be used 
in any way by the plaintiff in the trial of the case nor 
could the defendant use it for the purpose of evidence but 
only for the purpose of affecting the credibility of plaintiff. 

The consideration of the requirements of Rule 34 was 
before this Court in the case of Walter T. Martin, Appel¬ 
lant, v. Capital Transit Company, a Corporation, Appellee, 
this Court No. 9505, and decided on May 18, 1948. The 
Court referred to the case of Hickman v. Taylor, 329 U. S. 
495, and, among other things, stated the following: 
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“Rule 34 authorizes the District Court to order pro¬ 
duction of documents, papers, etc., upon motion of a 
party * showing good cause/ not upon a mere allega¬ 
tion or recitation that good cause exists. The rule 
contemplates an exercise of judgment by the Court, not 
a mere automatic granting of a motion. The Court’s 
judgment is to be moved by a demonstration by the 
moving party of its need, for the purposes of the trial, 
of the document or paper sought.” 

On page 3 of the opinion the Court again quotes from 
the Hickman case the following: 

“For aught that appears, the essence of what peti¬ 
tioner seeks either has been revealed to him already 
through interrogatories or is readily available to him 
direct from the witnesses for the asking. * * *” 

“In our opinion, neither Rule 26 nor any other rule 
dealing with discovery contemplates production under 
such circumstances. That is not because the subject 
matter is privileged or irrelevant, as those concepts are 
used in these rules. Here is simply an attempt, with¬ 
out purported necessity or justification, to secure writ¬ 
ten statements, private memoranda and personal recol¬ 
lections prepared or formed by an adverse party’s 
counsel in the course of his legal duties. As such, it 
falls outside the arena of discovery and contravenes 
the public policy underlying the orderly prosecution 
and defense of legal claims. Not even the most liberal 
of discovery theories can justify unwarranted inquir¬ 
ies into the files and the mental impression of an at¬ 
torney.” 

As was stated in the Hickman case, no attempt was made 
to establish any reason why the defendant should be forced 
to produce the written statement of the plaintiff. There 
was only a naked general demand for the production of this 
paper. The order of the District Court is based merely on 
the premise that if the defendant has any statement of any 
kind, whether it may be used in evidence or not, it must be 
produced for the inspection of the plaintiff, and it is re¬ 
spectfully submitted that the Court has no such right or 
discretion, either under the common law or under the 
Rules of Civil Procedure. 
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CONCLUSION 

It is respectfully submitted that the Court erred in di¬ 
recting the defendant to turn over the statement given to 
it by plaintiff and that this Court should reverse the action 
of the United States District Court for the District of Co¬ 
lumbia in that respect. 

Cornelius H. Doherty, 

1010 Vermont Avenue N.W., 
Washington, D. C. 

Attorney for Appellant. 
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Filed Mar 13 1947 Charles E. Stewart, Clerk 


In The District Court of the United States 
for the District of Columbia 
Civil Action No. 1109-47 
WILLIAM E. REYNOLDS, 

1400 So. Edgewood St., 

Arlington, Va., 

Plaintiff, 


VS. 

SAFEWAY STORES, INC., 
a Maryland Corporation, 

1845 - 4th St., N. E., 
Washington, D. C., 

Defendant. 


COMPLAINT 


(Damages for personal injuries by fall on premises) 

1. The claim for relief herein on behalf of the plaintiff, 
WILLIAM E. REYNOLDS, against the defendant, SAFE¬ 
WAY STORES, INC., a corporation, is for an amount in 
excess of $3,000 and is within the jurisdiction of this Court. 

2. On September 26, 1945, the defendant, SAFEWAY 
STORES, INC., a corporation, owned and operated a gro¬ 
cery store located at 2919 Columbia Pike, in Arlington, Vir¬ 
ginia, and on said date, the plaintiff, WILLIAM E. REY¬ 
NOLDS, became a customer in said store, and while on said 
premises, which said defendant maintained and controlled, 
he slipped and fell thereon as a result of the negligence and 
carelessness of said defendant and its agents in failing to 
keep said floor of the premises in a reasonably safe condi¬ 
tion and in negligently permitting slippery debris to be and 
remain on the floor of said premises. 

3. As a result of said fall, plaintiff sustained severe and 
permanent physical injuries, including, among others, an 
impacted fracture of his left hip requiring internal fixation 
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with a surgical nail, and other parts of his body were con¬ 
tused and wounded, and he sustained internal injur- 

13 ies, and his nervous system was shocked and im¬ 
paired, and he suffered, and will permanently suffer, 

physical and mental pain and anguish, and he has been 
crippled by a permanent shortening of the left limb result¬ 
ing from said fracture, and he incurred and will incur hos¬ 
pital, surgical, medical, x-ray and nursing expense, includ¬ 
ing an additional operation for the removal of said nail, 
and he lost, and will in the future lose, substantial earnings 
from his employment, and his earning capacity has been 
permanently impaired, all to the plaintiff’s damage in the 
sum of Twenty-five thousand ($25,000) Dollars. 

WHEREFORE, plaintiff demands judgment against the 
defendant in the sum of Twenty-five thousand ($25,000) 
Dollars, besides costs. 

NEWMYER & BRESS 
By Alvin L. Newmyer 
Alvin L. Newmyer 
Attorneys for Plaintiff 
1001 - 15th St., N. W. 
Washington, D. C. 

Demand for Jury Trial 

Plaintiff demands a trial by jury on all issues. 

NEWMYER & BRESS 
By Alvin L. Newmyer 
Alvin L. Newmyer 
Attorneys for Plaintiff 

14 Filed Mar 25 1947 Charles E. Stewart, Clerk 

Answer to Complaint for Damages 

Comes now the defendant, Safeway Stores, Inc., a Cor¬ 
poration, by and through its attorney, Cornelius H. Do¬ 
herty, and for answer to the complaint filed herein states 
as follows: 
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1. The defendant admits that sufficient facts have been 
pleaded to bring the matter within the jurisdiction of this 
Court. 

2. The defendant admits that it is a corporation and 
that it owned and operated a store at 2919 Columbia Pike, 
Arlington, Virginia, and that the plaintiff was a customer 
in that store, but denies each and every other material 
allegation contained in the said complaint, and denies that 
the plaintiff was in any way injured or damaged by reason 
of any act of the defendant, its agents, or employees. 

3. The defendant avers that the injuries of the plaintiff 
were sustained by his failure to exercise reasonable care 
for his own safety, and his failure to exercise reasonable 
care for his own safety was the sole proximate cause of 
the injuries so sustained. 

WHEREFORE, defendant prays that the complaint be 
dismissed with costs. 

Cornelius H. Doherty 
Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Defendant 
• • • • 

16 Filed Dec 3 1947 Harry M. Hull, Clerk 

Motion Under Rule 34, Federal Rules of Civil 
Procedure to Require Defendant to Produce for Inspection 
and Copying of Written Statement Signed by Plaintiff 

Comes now the plaintiff, WILLIAM E. REYNOLDS, 
by his attorneys, Newmyer and Bress, and moves this 
Honorable Court for an order requiring the defendant, 
Safeway Stores, Inc., a corporation to permit the plaintiff, 
through his attorneys, to inspect and copy a certain writ¬ 
ten statement personally signed by the plaintiff and fur¬ 
nished to the defendant’s representative shortly after the 
accident, which is the subject matter of this action, occurred 



on September 26, 1945. Plaintiff says that said statement 
was signed by him before he was represented by counsel 
and before defendant was represented by counsel; that 
said statement was not obtained by defendant in connec¬ 
tion with its preparation for trial; that it was not obtained 
by any attorney for the defendant; and that said statement 
contains evidence material and relevant to the pending 
action. 

NEWMYER & BRESS 
by Alvin L. Newmyer 

Attorney for Plaintiff 
1001 - 15th Street, N. W. 
Washington, D. C. 

• * * • 

18 Filed Dec 3 1947 Harry M. Hull, Clerk 

Memorandum of Points and Authorities in 
Support of Motion Under Rule 34 

The motion herein is to require the defendant to produce 
under Rule 34 for inspection and copying by the plaintiff 
of a certain statement signed by the plaintiff and given 
to the defendant shortly after the accident which is the 
subject matter of this suit occurred on September 26,1945. 
At that time, neither plaintiff nor defendant had engaged 
counsel in connection with plaintiff’s claim. The statement 
was not obtained by any attorney for either party, but was 
furnished by plaintiff to defendant’s investigator who made 
out the statement and requested plaintiff to sign it, which 
he did. At the time said statement was given, the plain¬ 
tiff’s claim was neither in litigation nor was litigation then 
contemplated. Since the statement of any party is admis¬ 
sible in evidence, it is deemed per se to be sufficient to 
satisfy the requirement of relevancy. 

Regardless of the effect of the decisions respecting the 
production of statements of witnesses under Federal dis¬ 
covery procedure, the cases clearly hold that a plaintiff 
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may obtain from a defendant a copy of his o\frn statement 
even though he may not be able to obtain a copy of the 
statements of others. 

Leach vs. Grief Brothers Cooperage Corporation, 2 P. 
R. D. 444 

Bough vs. Lee, 28 F. Supp. 673 

Price vs. Levitt, 29 F. Supp. 164 

Ryan vs. Lehigh Valley R. Co., 9 F. R. S. 33.342, Case 1, 
decided on March 27,1946 in the Southern District of New 
York 

19 In the Ryan case, supra, plaintiff sought to obtain 
a copy of his own statement. The defendant cited 
as authority for its opposition to plaintiff’s motion under 
Rule 34 that line of cases dealing with the production of 
the statements of witnesses and not parties. In distin¬ 
guishing that line of cases, the Court said: 

“None of the cases relied upon by the defendant involved 
the production of plaintiff’s own statements. They in¬ 
volved the production of documents obtained in prepara¬ 
tion for trial and are inapposite here.” 

In Blank v. Great Northern Railroad Co., 4 FRD 213, 
8 FRS 667, defendant was ordered to give the plaintiff a 
copy of the statement plaintiff had theretofore signed for 
the defendant’s claim agent. It was contended that the 
plaintiff’s statement was not evidence and therefore should 
not be required to be produced under Rule 34. In refusing 
this contention, the District Court said: 

“The defendant claims that the statement is not evidence 
in the hands of the plaintiff. This may be conceded as 
being correct. Under Rule 34, that fact does not bar the 
plaintiff from the right to an inspection of the statement. 
All the rule requires is that the paper be evidence. The 
statement might be used by the defendant as impeaching 
evidence, or, under certain circumstances, as substantive 
evidence. 

In Mackerer v. New York Central Railroad Company, 
E. D. N. U., 1 F. R. D. 408,409, the Court quoted the Honor- 
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able Alexander Holtzoff, Special Assistant to the Attorney 
General, in one of his commentaries on the Federal Rules 
of Civil Procedure, as follows: ‘The examining party is 
not restricted to securing testimony that would be admis¬ 
sible in evidence at the trial. He may go further and 
obtain information that may be useful in securing such 
evidence. ’ ... In the instant case the statement which 
the plaintiff seeks to inspect and copy may be relevant and 
material upon the trial of this cause, either on cross-exami¬ 
nation or re-direct examination. In any event, the state¬ 
ment no doubt contains matters which have some bearing 
on the issues involved therein, and are relevant thereto. 
The person making the statement is an adverse party. 
There was no confidential relationship existing between 
the plaintiff and the Claim Agent and attorneys for the 
defendant. Their interests were opposed to each other. 
Therefore, it is ordered that the motion of the plaintiff be, 
and the same hereby is in all things granted.” 

The question here involved was raised in this Court in 
Seals vs. Capital Transit Company, 2 F. R. S. 377 where 
Mr. Justice Letts said: 

“I find that plaintiff has not made a showing of good 
cause as required by the rule except that the statements 
signed by plaintiff in the possession of the defendant shall 
be produced.” 

20 For the foregoing reasons, it is respectively sub¬ 
mitted that the Motion herein for production under Rule 
34 should be granted. 

NEWMYER & BRESS 
by Alvin L. Newmyer 

Attorneys for Plaintiff 
1001 - 15th Street, N. W. 
Washington, D. C. 

• • * • 
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21 Filed Dec 12 1947 Harry M. Hull, Clerk 

Memo in Opposition to Motion to Require 

Defendant to Produce Written Statement of Plaintiff 

Comes now the defendant, Safeway Stores, Inc., a Cor¬ 
poration, by and through its attorney, Cornelius H. Do¬ 
herty, and, in opposition to the motion to require this 
defendant to produce for inspection and copying the writ¬ 
ten statement of the plaintiff, states as follows: 

The pleadings herein indicate that the plaintiff entered 
a Safeway Store on the 26th day of September, 1945 and 
that he fell and that he was injured. On the 10th day of 
October, 1945, after the plaintiff had returned from the 
hospital, this defendant is advised that a statement was 
given by the plaintiff to an attorney who was employed by 
the insurer of the defendant corporation. 

This defendant has never had this statement in its 
possession. 

This statement was obtained by the defendant’s insurers 
in order to protect itself in the event of any claim which 
might be filed by the plaintiff, and at the time that the 
statement was given plainiff indicated his intention of 
making a claim against the defendant for the injuries 
which he sustained. 

There is no reason advanced why this defendant should 
procure the statement given by the plaintiff in order to 
disclose its contents to counsel for the plaintiff. There is 
nothing to indicate that the plaintiff himself cannot dis¬ 
close to his counsel just what the facts are surround- 

22 ing the particular matter. There is no showing that 
the denial of the production of this document would 

cause hardship or injustice. 

Under these circumstances, the defendant is not required 
to produce such statements. Hickman v. Taylor, Supreme 
Court of the United States, Decided January 13, 1947. 67 
Supreme Court Reporter, 385. 
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It is respectfully submitted that the motion to produce 
the statement should be denied. 

Cornelius H. Doherty 

Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Defendant 
• * • • 

23 Filed Jan 30 1948 Harry M. Hull, Clerk 

Order 

Upon consideration of the Plaintiffs Motion to Produce 
and Memorandum in Support thereof and after oral argu¬ 
ment heard thereon on January 7, 1948, it is by the Court 
this 30th day of January, 1948, 

ORDERED, that the Plaintiffs Motion be and the same 
is hereby granted and the defendant is directed to permit 
the plaintiff, through his attorneys, to inspect and copy 
plaintiff’s statement of the accident furnished to defend¬ 
ant’s representatives. 

H. A. Schweinhaut 
Justice. 

• • • • 

24 Filed Feb 3 1948 Harry M. Hull, Clerk 

Notice of Intention to Apply for Allowance 
of Special Appeal 

Notice is hereby given this 3rd day of February, 1948, 
that Safeway Stores, Inc., a Corporation, hereby intends 
to apply for allowance of a special appeal to the United 
States Court of Appeals for the District of Columbia from 
the order of this Court entered on the 30th day of January, 
1943, in favor of plaintiff, William E. Reynolds, against 
said defendant, Safeway Stores, Inc., a Corporation, in 
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which the Court permits the plaintiff to inspect and copy 
plaintiff’s statement of the accident furnished to defend¬ 
ant’s representatives. 

Cornelius H. Doherty 
Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Defendant 


25 Filed Oct 11 1948 Harry M. Hull, Clerk 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT. 


No. 9775, 

October Term, 1948. 

Safeway Stores, Inc., a corporation, 

Petitioner, 

vs. 

William E. Reynolds, 

Respondent. 

District Court Civil No. 1109-47 
Before: Clark, Wilbur K. Miller and Prettyman, JJ. 

Order 

On consideration of the petition for allowance of a spe¬ 
cial appeal from the order of Mr. Justice Henry A. 
Schweinhaut entered in this cause on January 30, 1948, in 
the District Court of the United States for the District of 
Columbia, and of respondent’s objections thereto, It is 
ORDERED by the Court that a special appeal from said 
order be, and it is hereby, allowed. 

Per Curiam. 


Dated October 8,1948. 
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A true Copy, 

Test: 

Joseph W. Stewart 

Clerk of the United States Court of Appeals 
for the District of Columbia Circuit 

United States Court of Appeals 
for the District of Columbia Circuit 
Filed Oct. 8 1948 Joseph W. Stewart 
Clerk 

• * * * 

2 Proceedings 

THE DEPUTY CLERK OF THE COURT: Rey¬ 
nolds versus Safeway Stores, Incorporated. 

MR. NEWMYER: In this case, Your Honor, the plain¬ 
tiff, who was a patron of the defendant’s store, slipped on 
some vegetable debris, fell down, and injured his leg. 

Shortly after this accident, a representative of the de¬ 
fendant’s insurance company went to see him and had him 
sign a statement, of which they have a copy in their posses¬ 
sion, the plaintiff’s own statement. 

Frankly, I didn’t think there was going to be objection to 
the motion, because, to my knowledge, there never has been 
undue opposition where you ask to have produced the de¬ 
fendant’s or the plaintiff’s own statement, and in our mem¬ 
orandum we cite seven or eight cases which have held that 
way. 

THE COURT: That is interesting because my instinct¬ 
ive response to that would be: that he should know what he 
said. 

MR. NEWMYER: That is true, but many times the 
statements are used on cross examination of a person by 
the other side, many times there are lots of factors which 
enter into an interview of an investigator, which changes 
that statement materially. 

Oftentimes we run into the situation where a man has not 
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read it, or signed it, or was in a hurry, and he later defi¬ 
nitely denies saying it. 

3 But in this case, we have a party’s own statement, 
which is definitely evidence, and we have shown good 

cause by showing that we need it to know what our man said 
at that time shortly after the accident. 

We have cited here seven or eight cases which specifically 
hold that we are entitled to the plaintiff’s own statement, 
and the only answer the defendant here makes, he cites the 
Hickman v. Taylor case. 

THE COURT: What is your good cause shown in this 
case. 

MR. DOHERTY: Nothing has been shown at all. We 
are proceeding under rule 34; that is all they say. 

MR. NEWMYER: Our good cause is that this state¬ 
ment is needed to help us prepare for trial, to give us some 
advance warning of any material change in his statement 
made to the defendant’s investigator, different than what 
he gave us as the claim. 

The statement that he gave to their insurance investi¬ 
gator, which Mr. Doherty states has attorney-client rela¬ 
tionship, is not appropriate because there is no confidential 
relationship between their attorney and our client, and that 
is the same question as that arose in Blank v. Great North¬ 
ern Railroad Company, which I cite in the memorandum, 
and there the Court said: 

“In any event, the statement no doubt contains matters 
which has some bearing on the issues involved there- 

4 in, and are relevant thereto. The person making the 
statement is an adverse party. There was no confi¬ 
dential relationship existing between the plaintiff and the 
claim agent and attorneys for the defendant. Their inter¬ 
ests were opposed to each other. Therefore, it is ordered 
that the motion of the plaintiff be, and the same hereby is in 
all things granted.” 

And Judge Laws also permitted this in a recent case be¬ 
fore him, and the Capital Transit Company, for the past 
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six months has also been giving ns those statements. They 
have no longer attempted to resist. 

THE COURT: Copies of the plaintiff’s statements. 

MR. NEWMYER: That is right. Ever since the case of 
Seals against Capital Transit Company, which Mr. Justice 
Letts decided, he said that the copy of the plaintiff’s own 
statement shouuld be given over to the plaintiff’s attorney. 

Now, Mr. Doherty cited one case only, Hickman against 
Taylor, which I think he has cited for more things that it 
doesn’t hold than those that it does hold. 

THE COURT: It is not very satisfactory to me. 

MR. NEWMYER: I heard your statement, your Honor, 
and I agree it is hard to figure out what they did mean to 
say. 

In the Nelson case which Mr. Roberson mentioned, a 
special appeal was granted by the Court of Appeals in that 
case, and in that case we attempted to get a copy of 
5 the motorman’s own statement made to Mr. Powell, 
and I think, if your Honor would like to read the 
briefs in that case, it might help. The briefs for appeal 
have been filed. 

THE COURT: I would like to read them. 

MR. NEWMYER: They are in the Court of Appeals 
aftd the oral hearing has not been held yet, but it is similar 
to the other case which you just heard, in which we stated 
the Mr. Powell, the claim agent, did not hold attorney- 
client relationship, but it is on appeal now in our Court 
of Appeals. 

I don’t know of any authority here in this case; Mr. 
Doherty cited none which said we could not get a copy of 
the plaintiff’s own statement. 

THE COURT: What do you say about that? 

MR. DOHERTY: One of the most important things 
is to see that truth comes out, and that means at the time 
of the case. Now, here is a man, and I state that in my 
motion, and this man was injured December 6, 1945. He 
went to the hospital, and after he comes back he makes a 
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claim, and this is on the tenth of October and he gave a 
statement at that time, and told us what happened, and 
all this is two weeks after the accident happened. There 
is no pressure. It is something he had a chance to think 
about. 

It was given to the insurance carrier, to an attorney 
employed by the insurance carrier for Safeway Stores. 
We say it is something we don’t have to give over. 

6 It is to bring out the truth, if it should develop 
at the time of trial he changed his testimony. We 

have had cases where they changed their testimony. 

All they say is that it is under rule 34. Here is a man 
who places himself right in the position to give the same 
information to his own counsel, and there is no reason in 
the world why he should not. He has not lost his memory 
and he is not in an insane asylum. Apparently, he should 
be able to give them the facts, just as he gave them to us. 

He may want to make a different statement at this time, 
and we can show that and it can come out at the trial. 

This Hickman case says: 

“In our opinion, neither rule 26 nor any other rule 
dealing wdth discovery contemplates production under such 
circumstances. That is not because the subject matters 
are irrelevant, as those concepts are used in these rules. 
Here is simply an attempt, without purported necessity 
or justification to secure written statements by this memo¬ 
randa and personal recollections prepared for formed ad¬ 
verse parties’ counsel in the course of his legal duties. 
As such, it falls outside the arena of discovery and contra¬ 
venes public policy underlying the orderly prosecution and 
defense of legal claims. Not even the most liberal of 
discovery theories can justify unwarranted inquiries 

7 into the files and the mental impressions of an attor¬ 
ney.” 

ME. NEWMYER: That goes further than what I am 
thinking about here. Here is something that this man 
told and what the attorney can get from him. It is not a 
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question of going out among witnesses and asking for the 
statements. This is something that that man gave them 
and we have to protect our own interest in this case. 

THE COURT: Well, now, do you agree, if I should 
decide in your favor, Mr. Doherty, that I would be refusing 
to follow those cases that he cited? 

MR. DOHERTY: No, I don’t possibly say that at all. 

THE COURT: What is the distinction? 

MR. DOHERTY. It is within the discretion of the 
Court, in each particular case, and some showing to the 
Court, on some points. 

THE COURT: Mr. Newmyer, you said this was evi¬ 
dence. 

MR. NEWMYER: Any statement of the party is evi¬ 
dence. 

THE COURT: You could not use it. 

MR. NEWMYER: But he can use it 

THE COURT: He cannot offer it in evidence. 

MR. NEWMYER: He can if our client did not stand 
up under examination. 

MR. DOHERTY: Just for cross examination; just to 
go to the weight of his testimony. 

THE COURT: My reaction as I was listening is 
8 that I was surprised when you said all the cases 
hold you can get it. 

MR. NEWMYER: All the ones I have found. 

MR. DOHERTY: Here is a case in New York, and this 
is in 1941, which says: The general rule is it can be used 
only as affecting credibility on cross examination of the 
respective witnesses. 

We say we are not within the rule. 

MR. NEWMYER: The fallacy of his reasoning is that 
you would never be able to get anything by discovery 
because it would tend to prejudice people who make state¬ 
ments. The mere fact that our man might tell a different 
story at trial is no reason for refusing us the statement 
he gave you. 
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ME. DOHERTY: That is not a reason. 

ME. NEWMYER: You stated at the trial you wanted 
to get the truth, and if you don’t turn it over to him, you 
may catch him in a lie. 

ME. DOHERTY: There is no necessity in this case. 

ME. NEWMYER: Every case I have cited is exactly 
on this point. They have shown no more good cause, except 
that the plaintiff himself wants to know what he said to 
your investigator shortly after the accident. 

There is no privilege, and the rules say anything that is 
relevant and which is not privileged is admissible. Hick¬ 
man against Taylor said that, and they just quoted that 
a minute ago. When it is definitely relevant, and 
9 it is not privileged, it can be obtained under rule 34. 

THE COURT: Except that it is not evidence. 

ME. NEWMYER: It is evidence in the hands of the 
defendant, and it comes within the decisions which say 
that you may discover anything which may lead to the 
discovery of admissible evidence. 

THE COURT: A man’s statement would not lead you 
to anything except to what he himself can tell you. 

MR. NEWMYER: He comes to see us six or seven 
months after the accident, when he decides to get a lawyer, 
but they have the statement shortly after. He may have 
remembered things then that he does not remember now. 

We have shown relevancy. We have shown no privilege 
and we have shown good cause. 

MR. DOHERTY: No necessity. 

MR. NEWMYER: I cannot see how Mr. Doherty can 
object to letting us see what our client wrote down. I don’t 
see any ground for objection. 

The rule itself, before the amendment, said that the 
Court may order any party to produce and permit inspec¬ 
tion, or copying or photographing, by, or on behalf of the 
moving party, of a designated paper or letters, not privi¬ 
leged, which constitute or contain evidence material to 
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any matter involved in the action and which are in his 
custody or control. 

The mere fact that they are evidence in one party’s 
10 case and not in the other’s, is not excepted by the 
rule. 

MR. DOHERTY: It is not evidence in any case. It 
goes only to the weight of the testimony. 

MR. NEWMYER: I have stated it does not have to be 
evidence. This is discovery in which we are trying to find 
out what might be used as evidence against us, and you 
might use it against us, and if he leaves out something 
about how it happened— 

MR. DOHERTY: (Interposing) If he doesn’t do any 
more than that, we will be satisfied. 

THE COURT: Well, I am going to take this one under 
advisement, gentlemen. It have not had this before. I 
would like to read these cases that you have cited. 

MR. NEWMYER: Our memorandum is on file. 

(Thereupon, the instant hearing was concluded.) 
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IN THE 


United States Court of Appeals 

Fob the District of Columbia. 


No. 9775. 


SAFEWAY STORES, INC., a Maryland Corporation, 

Appellant, 

v. 

WILLIAM E. REYNOLDS, Appellee . 


Appeal from the United States District Court for the 
District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF CASE. 

On September 26, 1945, appellee, plaintiff below, was a 
customer of defendant’s appellant’s* store, and while upon 
defendant’s premises he slipped and fell upon some debris 
causing him to receive the personal injuries for which this 

* For convenience the parties will hereafter be referred to as they were 
designated in the lower court. 
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action was brought. (JA. 2A) # * Approximately two weeks 
later, on October 10,1945, an investigator from defendant’s 
insurance carrier interviewed the plaintiff and had the 
plaintiff sign a statement which related to the facts of the 
accident. (JA. 8A) Said statement was obtained about 
six or seven months before plaintiff was represented by 
counsel (JA. 16A) and before counsel was retained by de¬ 
fendant for this claim. (JA. 5A) 

On March 13, 1947, plaintiff filed his complaint in the 
court below. (JA. 2A) On December 3,1947, plaintiff filed 
a Motion under Rule 34 of the Federal Rules of Civil Pro¬ 
cedure to require defendant to produce for inspection and 
copying the written statement of October 10, 1945 signed 
by plaintiff for defendant’s representative, (JA. 4A-5A) 
together with a Memorandum of Points and Authorities in 
support of said motion. (JA. 5A-7A) On December 12, 

1947, defendant filed a memorandum in opposition to plain¬ 
tiff’s motion. (JA. 8A-9A) The motion was orally argued 
on January 7, 1948 (JA. 9A, 11A-17A) and, on January 30, 

1948, the Court entered an order requiring the defendant 
to produce the plaintiff’s statement for inspection and 
copying by plaintiff’s counsel. (JA. 9A) Defendant’s 
special appeal from said order was allowed by this court 
on October 8, 1948. (JA. 10A) 

ADDITIONAL RULE INVOLVED. 

Amended Rule 26(b) F.R.C.P. r 1 

“Unless otherwise ordered by the court as provided by 
Rule 30(b) or (d), the deponent may be examined re¬ 
garding any matter, not privileged, 'which is relevant 

** References to the joint appendix will be indicated as follows: (JA. —). 
l Although the order appealed from was entered on January 30, 1948, de¬ 
fendant has cited in his brief Amended Rule 34, Federal Rules of Civil Pro¬ 
cedure, which did not become effective until March 19, 1948. (Rule 86, F. R. C. 
P.) This is satisfactory to plaintiff since it is believed that the amended 
rule merely declared the better reasoned decisions interpreting the original 
rule; however, in view of this, it is believed advisable to include herein 
Amended Rule 26 (b), quoted above, which is referred to in Amended Rule 34. 
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to the subject matter involved in the pending action, 
whether it relates to the claim or defense of the exam¬ 
ining party or to the claim or defense of any other 
party, including the existence, description, nature, 
custody, condition and location of any books, docu¬ 
ments, or other tangible things and the identity and 
location of persons having knowledge of relevant facts. 
It is not ground for objection that the testimony will 
be inadmissible at the trial if the testimony sought ap¬ 
pears reasonably calculated to lead to the discovery 
of admissible evidence.” 

SUMMARY OF ARGUMENT. 

The plaintiff’s signed statement of the facts of his acci¬ 
dent which was given to defendant’s representative and 
which plaintiff now seeks to inspect contains evidence and 
constitutes evidence within the requirements of Rule 34. 
“Good cause” for the production of this particular state¬ 
ment is implicit as a matter of fairness to the plaintiff and 
need not separately be shown; but if still considered neces¬ 
sary under the Rule, it was abundantly shown here. The 
lapse of six or seven months between the time the statement 
was taken shortly after the accident and the time that plain¬ 
tiff retained counsel makes it probable that the statement 
contains information valuable to plaintiff’s case which 
plaintiff since may have forgotten. Furthermore, a view 
of the statement will enable plaintiff better to prepare for 
trial and to avoid the entrapment which defendant seeks to 
obtain by its refusal to produce the statement at this time. 
These reasons were deemed sufficient by the court below 
to warrant production of the statement, and its order may 
not be challenged as an abuse of discretion. 
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ARGUMENT. 

A. 

THE STATEMENT IS EVIDENCE AND ITS PRODUC¬ 
TION MAY BE REQUIRED UNDER RULE 34 
EVEN THOUGH IT MAY BE USED ONLY TO AF¬ 
FECT CREDIBILITY. 

In its brief, defendant says: 

“The statement of the plaintiff does not contain evi¬ 
dence material to any matter involved in this action 
and could only be used for the purpose of affecting the 
credibility of plaintiff and as such is not within the 
Rule.” (Pg. 3) 

The language of the rule itself and all of the authorities 
are to the contrary. In the first place, plaintiff’s statement 
relating the facts of the accident involved herein unques¬ 
tionably contains evidence relating both to his own claim 
and the defense of the defendant, and is, therefore, covered 
by Rule 34. In the second place, the statement constitutes 
evidence and is covered by the alternative provision of 
Rule 34. The mere fact that plaintiff could not offer it in 
evidence does not take it out of the rule; the rule says it 
must be evidence, not that it must be evidence for both 
parties. Defendant could offer plaintiff’s statement in evi¬ 
dence on either of two grounds, i.e.: 

1. To impeach plaintiff or to affect his credibility. 

2. As an admission or declaration against interest. 

With respect to the first of these, in the case of Blank v. 
Great Northern Railroad Co., 4 F.R.D. 213, where the plain¬ 
tiff desired to inspect a copy of his own statement, the 
Court said: 

] “ The defendant claims that the statement is not evi- 
/ d ence in the hands of the plaintiff. This may be con - 

/ c elled as be ing correct . Under Rule 34, that fact does 
not bar the plaintiff from the right to an inspection of 
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the statement. All the rule requires is that the pape r 
he evidence. The statement might be used by theae- 
fendant as impeaching evldenceTor, under certain ei r-> 
cumstances. ns substantive evidence .” 

See also: Mackerer v. N. Y. Central Ry. Co., 1 F.R.D. 408; 
Price v. Leavitt, 29 F. Supp. 164; Bough v. Lee, 28 F. Supp. 
673. 

In Hickman v. Taylor, 329 U.S. 495, the Supreme Court 
clearly indicated that documents, though admissible for 
only a limited purpose, are subject to production under 
Rules 33 or 34. The majority of the Court said: 

“Where relevant and non-privileged facts remain hid¬ 
den in an attorney’s file and where production of those 
facts is essential to the preparation of one’s case, dis¬ 
covery may properly be had. Such written statements 
and documents might under certain circumstances be 
admissible in evidence or give clues as to the existence 
or location of relevant facts. Or they might be useful 
for purposes of impeachment or corroboration. (329 
U.S. at 511) 

And in his concurring opinion, Mr. Justice Jackson said: 

‘ ‘ The question remains as to signed statements or those 
written by witnesses. Such statements are not evi¬ 
dence for the defendant. Palmer v. Hoffman, 318 U.S. 
109. Nor should I think they ordinarily could be evi¬ 
dence for the plaintiff. But such a statement might 
be useful for impeachment of the witness ivho signed 
it, if he is called and if he departs from the statement. 

. . . Production of such statements are governed by 
Rule 34 and on ‘showing good cause therefor’ the court 
may order their inspection, copying or photograph¬ 
ing.” (329 U.S. at 519) (Italics supplied) 

Commenting on this point, the commentator for the Fed¬ 
eral Rules Service concludes as follows: 

“It is not easy to decide when the case is still in its 
preliminary stages, whether or not particular matters 
will become admissible, either directly or as impeach- 



6 


ment or for cross examination, and the courts should 
be liberal in allowing inspection of anything which it 
is reasonably probable may constitute or contain ma¬ 
terial evidence.” (4 F.R.S. 921) 

With respect to the second ground noted above, since the 
signature on the statement is admittedly plaintiff’s formal 
proof is not necessary and the defendant may, without 
more, offer it in evidence as a declaration against interest. 
(See Nu Car Carriers v. Tray nor, 75 U.S. App. D.C. 174) 
It is, therefore, concrete, tangible evidence which is clearly 
admissible and no objection could be sustained thereto. 
Since it is evidence, it can be required to be produced under 
Rule 34, provided only that the other aspects of the rule 
are complied with. 

B. 

IP GOOD CAUSE IS NECESSARY BEFORE PRODUC¬ 
TION OF PLAINTIFF’S STATEMENT IS ORDERED, 
SUCH CAUSE WAS SHOWN HERE. 

(1) A SEPARATE SHOWING OF GOOD CAUSE IS 
NOT NECESSARY WHERE PLAINTIFF SEEKS 
A COPY OF HIS OWN STATEMENT—GOOD 
CAUSE UNDER SUCH CIRCUMSTANCES IS 
IMPLICIT IN THE FACTUAL SITUATION. 

Here plaintiff desires a copy of his own statement and 
submits that a separate showing of good cause is not nec¬ 
essary because in the very nature of plaintiff’s desire for 
such statement good cause is implicit. In these circum¬ 
stances plaintiff should be entitled as a matter of fairness 
to see what evidence he has given to his adversary. Apart 
from refreshment of his recollection and avoidance of im¬ 
peachment on cross-examination, it is quite possible that 
the names and identity of witnesses and the existence of 
other material leads to evidence may be found in the state¬ 
ment. The reasons why plaintiff should be given a copy 
of his own statement are all based on fairness and, because 
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any other rule would be unfair, it is submitted that good 
cause need not be separately shown. Indeed, the courts 
have held that good cause in these circumstances is im¬ 
plicit. For example, in Leach v. Greif Bros. Cooperage 
Corporation, 6 F.R.S. 34.411, Case 2, the Court held that 
good cause was shown merely by the fact that plaintiff in¬ 
tended to take the deposition of the person receiving the 
statement, and the Court observed: 

“With these documents in the possession of both sides 
lengthy cross examination or direct examination may 
be unnecessary.’’ 

In many other cases where statements of plaintiffs were 
ordered to be produced, no issue of good cause was dis¬ 
cussed in the courts’ opinions. These cases warrant the 
inference that good cause was considered self-evident and 
not necessary to be separately shown. (See: Bough v. Lee, 
28 F. Supp. 673; Price v. Leavitt, 29 F. Supp. 164; Blank 
v. Great Northern Ry. Co., 4 F. R. D. 213; Seals v. Capital 
Transit Co., 2 F. R. S. 377; T erminal Railroad Associat ion 
o f St. Louis v. Moore . 145 F. (2d) 128.) 

In this connection, attention is again respectfully invited 
to the remarks of the commentator for the Federal Rules 
Service where, in discussing the decisions interpreting Rule 
34, he makes the following comments concerning the mean¬ 
ing of “good cause”: 

“It is not entirely clear just what Rule 34 means by 
‘showing good cause’. Presumably the phrase is more 
or less synonymous with the provisions of Rule 7 (b) 
(1) that a motion must state ‘grounds’. ‘It is difficult 
to lay down a definition of good cause that would apply 
to every particular case’. However, some courts have 
indicated that the motion must show that the docu¬ 
ments ‘will in some way aid the moving party in the 
preparation of his case’. In the usual case it would 
seem sufficient to show that the documents are material 
to the case; if they are, the moving party is prima facie 
entitled to their production.” (6 F. R. S. 781) 
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It is reiterated therefore, that it is a matter of fairness 
to the plaintiff here to allow him to see what is purportedly 
his own statement of the facts of his accident, although 
phrased by and couched in the terms of defendant’s claims 
investigator (or lawyer as claimed by defendant’s counsel, 
although no claim of privilege is raised in defendant’s 
brief). A view of this statement may refresh plaintiff’s 
recollection of the facts and the circumstances under which 
the statement was taken and under which he signed it, and 
it will give plaintiff an opportunity to avoid the entrapment 
which defendant seeks to accomplish by not producing the 
statement. 

In this connection, the following language of the court 
in the case of Nedimyer v. Pa. Ry. Co., 9 F. R. S. 33.351, 
Case 2, is pertinent: 

“Here is a situation where it is plain that the defen¬ 
dant can gain nothing except the advantage of surprise 
by withholding the statement asked for. It is, of course, 
easy to say that the plaintiff knows what the facts of 
the accident vrere and what he said in his statement, 
hut, thp no oTcleTit re curred some three years ag o, and the 
st atemen t reouested was ta ken shortly thereafter . 
Whatever recollection of it the plaintiff may have, it 
is certain that he cannot carry in his mind, word for 
word, exactly what the statement shows he said. 
Words are susceptible of many shades of meaning and 
when the defendant, at the trial, produces the statement 
I for cross-examination or offers it as containing an ad- 
\ mission, the plaintiff may unexpectedly find that, as 
1 written down, it admits of a construction which he 
1 never intended. The precise words used, the phra.se- 
Jology, and the descriptive and technical terms applied 
to machinery, structures, places, etc., may well turn 
out to be critical. 

The statement was in all probability phrased by the 
defendant’s agent who wrote it down and it will be 
carefully studied by the defendant’s attorney when he 
prepares his case. To the plaintiff it is, to all practical 
intents and purposes, unknown—at best, only vaguely 
remembered. He may be perfectly honest and yet his 





9 


statement, unless fairly and adequately explained, may 
be damaging ... 

O nly upon the assumption that the plaintiff is dis¬ 
honest and is going to testify falsely can justice he 
promoted by withholding the statement from him and 
so according to the defendant th e advantage of sur ¬ 
prise. I doliot make that assumption, and 1 think that 
t Ee~plaiiitiff should be allowed to have his statemen t 
before he goes on the stand. I concl ude, that a copy 
should be give n to him in answer to bis interrogato ry 
u nder Rule 33. ’ ’ 

It will be noted that in the Nedimyer case, supra, the 
statement was order to be produced under Rule 33, which 
does not require a showing of “good cause”. 

(2) EVEN IF A SEPARATE SHOWING OF GOOD 
CAUSE IS NECESSARY IN THIS CASE, IT WAS 
ABUNDANTLY SHOWN HERE. 

Defendant argues in his brief that: 

“The plaintiff has filed its motion under Rule 34 and 
has requested an order, apparently as a matter of 
right, to require the defendant to turn over this state¬ 
ment to the plaintiff. 

“. . .no attempt was made to establish any reason 
why the defendant should be forced to produce the 
written statement of the plaintiff. There was only a 
naked general demand for the production of this 
paper.” (Pages 4^5) 

Defendant overlooks the fact that good reasons were given 
the Court below to support the order which it entered. In 
his Memorandum of Points and Authorities in support of 
his motion, plaintiff said that the statement was given to 
defendant’s representative “shortly after the accident 
which is the subject matter of this suit occurred on Sep¬ 
tember 26, 1945 ... At the time said statement was given 
(October 10, 1945), the plaintiff’s claim was neither in liti¬ 
gation nor was litigation then contemplated.” (JA. 5A) 
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At the oral argument plaintiff’s counsel further informed 
the court as follows: 

“Our good cause is that this statement is needed to 
help us prepare for trial, to give us some advance 
warning of any material change in his statement made 
to the defendant’s investigator, different than what 
he gave us as the claim. .. . He comes to see us six or 
seven months after the accident, when he decides to get 
a lawyer, but they have the statement shortly after. 
He may have remembered things then that he does not 
remember now. . . . This is discovery in which we are 
trying to find out what might be used as evidence 
against us, and you might use it against us, and if he 
leaves out something about how it happened—” (JA. 
12A, 16A) 

It is believed that the above statements made to the 
Court in support of plaintiff’s motion cannot be considered 
a “naked general demand for the production of this 
paper”. The court was fully advised that counsel needed 
the statement to secure all available information concern¬ 
ing the plaintiff’s accident, including pertinent facts which 
plaintiff may have forgotten when he first retained counsel 
six months after he had made a written statement of the 
accident, it then being fresh in his mind. 

Plaintiff’s factual presentation to the court below is not 
denied in the record. That court was convinced from such 
presentation that the statement was important to plain¬ 
tiff’s case and was needed. The very same reason for its 
production i.e., lapse of time since the statement was taken, 
was advanced and approved in the Nedimyer case, supra. 
In Thomas v. Pa. Ry. Co., 10 F.R.S. 34.411, Case 7, the same 
reason was held to justify production of the statements of 
witnesses, even though plaintiff had already obtained the 
benefit of their later depositions. The court there said: 

“The written statements were obtained from em¬ 
ployees, by the claim agent, shortly after the happen¬ 
ing of the accident and before the suit was commenced. 
. . . This brings us to the sole issue whether or not 
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‘good cause’ has been shown by plaintiff, justifying the 
issuance of an order. If these witnesses are to be 
placed upon the stand by the defendant the credibility 
of such witnesses oftentimes becomes of material im¬ 
portance. The written statements in question were 
taken apparently soon after the actual accident. Later 
the action was commenced and counsel for plaintiff was 
then allowed to take depositions of these witnesses. 
This might well be sufficient but, in my opinion, counsel 
for plaintiff, in his duty to his client, cannot be sure 
that what these -witnesses said to the claim agent was 
the same as they said to him in their depositions some 
time later as to material matters.” 

It is submitted, therefore, that plaintiff did make a suf¬ 
ficient showing of good cause to bring himself within the 
provisions of Rule 34, if a showing of good cause was neces¬ 
sary. The lower court was satisfied from plaintiff’s mo¬ 
tion and the oral argument thereon that plaintiff needed 
this statement to properly prepare for trial. The court’s 
order below eliminates the possibility of plaintiff being 
prejudiced by being deprived of information he once had 
but may have forgotten. Possession of such information 
may prove extremely valuable to plaintiff in this case, and 
all the defendant would lose by the court’s order is the ele¬ 
ment of surprise and the expectation of entrapment, which 
the rule here in question was expressly designed to prevent. 
(See Hayman v. Pullman Co., 11 F.R.S. 33.351, Case 2) 


C. 

THE SUFFICIENCY OF A SHOWING OF GOOD CAUSE 
IS BEVIEWABLE ONLY WHERE AN ABUSE OF 
DISCRETION IS SHOWN AND NO SUCH ABUSE 
IS SHOWN HERE. 

At the oral argument below counsel for defendant ex¬ 
pressly conceded that the ruling on the motion was within 
the discretion of the court. (JA. 15A) Defendant’s coun¬ 
sel agreed that it was within the discretion of the court 
below to find “good cause” from the showing there made 
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by plaintiff. That showing was substantial and far less 
would have been sufficient. Under the circumstances it can¬ 
not be said that the lower court’s action was an abuse of 
judicial discretion. 

In Martin v. Capital Transit Company, 11 F.R.S. 34.411, 
Case 4, decided on May 18, 1948, this court said: 

‘ ‘ The rule contemplates an exercise of judgment by the 
court, not a mere automatic granting of a motion. The 
court’s judgment is to be moved by a demonstration by 
the moving party of its need, for the purposes of the 
trial, of the document or paper sought.” 

As distinguished from the Martin case, supra, where a 
“mere allegation or recitation” of good cause was made, 
the court below must have found, based on the showing of 
good cause, that plaintiff and his counsel needed this state¬ 
ment to prepare for trial, to refresh plaintiff’s recollection 
and to enable his counsel to prepare against surprise that 
might unjustly endanger the true merits of plaintiff’s case 
and thereby thwart the ends of justice. 

It is respectfully submitted that these reasons are suffi¬ 
cient to support the lower court’s order, and there is no 
basis to challenge the order as an abuse of judicial discre¬ 
tion. 


CONCLUSION. 

For the foregoing reasons, it is respectfully submitted 
that the order of the District Court should be affirmed. 

Alvin L. Newmyer, 

David G-. Bress, 

Alvin L. Newmyer, Jr., 

1001 15th Street, N.W., 
Washington, D. C., 
Attorneys for Appellee. 
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